	Application Recommended for Refusal
	APP/2012/0047

	Coalclough with Deerplay Ward


	Lawful Development Certificate (S191)

	Residential – whole site edged red on location plan is residential curtilage.

	THE KESTRELS MANCHESTER ROAD  BURNLEY


Background

The application is for the Local Planning Authority (LPA) to certify that the whole of the land edged (in red on the application plan) is residential curtilage. Some complexity of planning history is involved.

Site History:

7/7/536: Vehicle pull-in adjacent to transport café – Granted

7/7/689: Proposed petrol filling station – Not Determined

7/7/1270: 7/7/1285; 7/7/1296:Caravan site – Refused

7/7/1399: Petrol Filling Station – Refused

7/7/2767: Petrol Filling Station – Refused

7/7/4070: Bungalow – Granted

7/7/5279; 7/7/6991: Toilet accommodation – Granted

7/7/6992: Rebuild café with living accommodation – Granted

74/0134: Demolition of existing café and erect new restaurant with car park for 30 cars on existing parking area – Granted

80/0066: Erection of new restaurant with car park for 30 cars (Renewal of 74/0134) – Not determined

80/0679: Erection of 2-storey restaurant with first floor living accommodation -Granted

89/0370: (Outline) Erection of two dwellings (including siting and means of access – all other matters reserved) – Refused (Appeal Dismissed)

91/0115: Change of planning permission to dwelling house from first floor flat with proposed ground floor restaurant - Withdrawn

91/0302: Change of use from proposed restaurant with first floor flat to fitness centre, teaching pool and gym with living accommodation above – Granted

91/0741:Proposed disabled access ramp to front elevation, external staircase to 1st floor living accommodation and extension to rear to provide disabled changing, showers and wc to pool and fitness centre – Granted

93/0073: Erection of double garage – Granted

96/0477: Proposed erection of conservatory to rear of fitness centre - Granted

2008/0837: Proposed erection of detached ancillary living accommodation – Refused (Appeal Dismissed)

2009/0332: Proposed erection of an 11kw Gaia wind turbine at 18.3m above ground level mounted on free standing tower – Granted

EN/2011/00002: Enforcement Notice requiring removal of floodlights from the land – Appeal Dismissed

Observations on the application:
The application site is roughly rectangular in shape, comprising about 7580m², having a frontage of about 143m to the westerly side of Manchester Road (A682). 

A high voltage electricity overhead transmission line runs across the site, roughly bisecting it, with a pylon standing at the mid-rear of the land.

The planning history and submissions in the application show clearly that building of the Kestrels was started under planning permission 80/0679 for the erection of a 2 storey restaurant with first floor living accommodation. In respect of the partially completed building, planning permission 91/0302 was granted for change of use of proposed restaurant with first floor flat to fitness centre, teaching pool and gym, with living accommodation above. 

The evidence is conclusive that the whole site was comprised in one planning unit relating to planning permissions 80/0679, 91/0302, 93/0073 and 96/0477. The details of development given in the permissions related only to the southerly part of the land. Planting and landscaping on the land was carried out in connection with the fitness centre (etc) use of the land granted under 91/0302. 
Statements are made that the whole site has been used in connection with the living accommodation. However, the probability is that exclusive use as such would be in conflict with the likely needs of the fitness centre for car parking, access and general environs.
There is a distinction between land forming the curtilage of a dwelling house and land used in connection with a commercial use with related living accommodation. On that basis it is not accepted that the land formed or forms a residential curtilage for the flat.

Evidence is that the fitness centre closed to the public in 2000. There is no reference in evidence to closure of the teaching pool or gym. After that time a new planning page may have been turned if there was a change of use of the building to a single dwelling house. However, no evidence is submitted of alternative use (if any) of that part of the building following its closure to the public. 
Whilst it may appear possible that change of use to a single dwelling house could have occurred, this is not the certification sought in the application. And the possibility that after closure part of the building remained vacant, or was put to other use, cannot be discounted. The large car park originally provided for the fitness centre, teaching pool and gym remains in place.
In conclusion, the summary of the application and evidence is that the LPA is asked to certify that the land forms a residential curtilage for the flat, and, it cannot do so.

Given a suitably documented application it appears that LDC for use as a single dwelling house may be granted. 

As to the use of the whole land as curtilage of such dwelling (if the change of use occurred), evidence would be needed as to use of the land following the commencement of single dwelling house use. 

Recommendation:
That a Lawful Development Certificate be refused for the following reasons: 

From the planning history and submissions in the application it is clear that building of the Kestrels was started under planning permission 80/0679 for the erection of a 2 storey restaurant with first floor living accommodation. In respect of the partially completed building, planning permission 91/0302 was granted for change of use of proposed restaurant with first floor flat to fitness centre, teaching pool and gym, with living accommodation above. 

Evidence submitted with the application conclusively shows that the land was one planning unit in relation to planning permissions 80/0679, 91/0302, 93/0073 (Erection of double garage) and 96/0477 (Proposed erection of conservatory to rear of fitness centre). The details of development given in the permissions related only to the southerly part of the land. Planting and landscaping on the land was in connection with the fitness centre, teaching pool and gym with living accommodation above use of the land granted under 91/0302.

Submissions that the whole site was used in connection with the living accommodation are not conclusive because there is conflicting evidence that some of the land served the needs of the fitness centre, teaching pool and gym for provisions including car parking, access and general environs. 

The submitted evidence is that the fitness centre closed to the public in 2000, but no evidence is submitted of its use after that time. There is no reference in evidence to closure of the teaching pool or gym.  It is noted that the present application does not seek certification of use as a single dwelling house.

The application, evidence and recorded planning history do not support a conclusion that the lawful use of the land is residential and that the whole site edged red on location plan is residential curtilage.
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